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PANDA AND POKE: RESTAURANT
TRADEMARKS CAN STIR LEGAL FIGHTS
By Terry Tang | The Associated Press

When picking a name for their Asian-Mexican
fusion restaurant in suburban Phoenix, Paul
and Nicole Fan settled on "Panda Libre," hoping the mix of China's iconic bear and the
Spanish word for "free" would signal to customers the type of cuisine it offered.
That decision could cost them dearly. Chinese takeout chain Panda Express sued them
in federal court last month alleging trademark
infringement.
The lawsuit showcases how trademark law
can collide with an evolving dining landscape, where restaurateurs peddling Asian or
Asian "inspired" foods often pick a name that
instantly invokes a connection to that culture.
But getting a trademark for the new name
can lead to ugly and sometimes public clashes
over ownership and cultural appropriation. In
recent years, businesses have butted heads over
whether a restaurant or food truck can legally
own the right to use words rooted in Asian
American Pacific Islander cultures like "aloha"
and "poke."
The growing popularity of fast-casual restaurants like Thai, Indian or poke — diced and
marinated raw fish — has led to a rush for ownership of certain aspects of that culture, said
Telly Wong of IW Group marketing agency in
New York City. Having a name that conveys
authenticity is crucial when consumers make
snap judgments, he said.
"Sometimes you need that cultural shorthand to convey that message," Wong said.
"Otherwise, you're explaining to people, 'Oh, at

Jack's, we sel l southern Chinese food.'"
Panda Express' parent company, Rosemead,
California-based Panda Restaurant Group, says
it has owned the trademark for "Panda" for
Chinese food services since 2001. The chain
wants a court injunction and for Panda Libre
to destroy signs, social media posts and other
materials with the name.
"It would be like starting a new company.
That alone there is hundreds of thousands
of dollars in this restaurant," Nicole Fan said.
"Going through this whole ordeal, the lawsuit,
will bankrupt us."
On top of punitive damages and legal fees,
Panda Express, which generated $2 billion in
sales last year, is asking for all of Panda Libre's
profits since it opened last year in Gilbert,
about 20 miles (32 kilometers) east of Phoenix.
"Oftentimes it's overstated — the damages
— to get the attention of the defendant," said
Charles Valauskas, a Chicago intellectual property attorney who has represented restaurants.
"It's not like (Panda Express is) going to sit
there and wait till every last penny is drained
from a bank account."
Experts say Panda Express is within its right
to trademark "Panda" for restaurant and food
products.
"If you were selling pandas under the name
'Panda,' you probably wouldn't be able to do
that because it's describing literally what you're
doing," said Mark Simpson, a veteran intellectual property lawyer in Philadelphia. "It's
like trying to trademark the words 'grocery

store.' You could trademark 'Whole Foods' the
grocery store."
Panda Express, which Andrew and Peggy
Cherng launched in 1983 as an offshoot of
their Panda Inn restaurants, has more than
1,900 locations nationwide. The company says
it has a "legal obligation to consistently protect
them" but is hopeful for a resolution.
"We believe there is a path forward that
allows for this small business to operate while
respecting our intellectual property rights, and
we remain open to a conversation with those
involved," the company said in an email.
Nicole Fan says nobody has entered Panda
Libre thinking it was a Panda Express. She
points to the logo — a panda dressed in a cape
and mask like a Mexican wrestler — and the fact
that there are other eateries that use "panda."
Panda Restaurant Group said it takes legal
action on a "case-by-case basis." It also says it
settled several copyright infringement issues
without litigation last year.
Other efforts to trademark cultural words
have been met with fierce online backlash.
In 2009, loyalists to chef Roy Choi's Kogi
Korean taco truck went online to accuse Tex
Mex chain Baja Fresh of stealing his concept.
The Los Angeles-based truck's name came from
a combination of "gogi," the Korean word for
meat, and "K" for Korean BBQ. Baja Fresh had
applied to trademark "Kogi" for its own line of
Korean tacos and merchandise.
Within a day, the company publicly apologized for appearing to hijack Kogi. Baja Fresh

said it would instead use gogi. It also dropped
the trademark pursuit.
In 2018, Chicago-based Aloha Poke Co.
trademarked its name and sent cease-and-desist
letters to poke restaurants with "aloha" or
"aloha poke" in their names. In Hawaii, the
birthplace of the raw fish dish, locals decried
a "mainlander" dictating how their community
used their own language. A social media firestorm followed.
Jeff Sampson's Aloha Poke Shop in Honolulu was among those worried about a lawsuit.
But he got a letter from Aloha Poke Co. attorneys that said he was "allowed" to use the term
because of the geographic location.
"That was the worst business decision they
made to go after 'aloha' and 'poke,'" Sampson
said. "Hawaiian poke has been around for hundreds of hundreds of years. It's like a cheeseburger. You can't trademark cheeseburger."
Wong would advise anyone trying to trademark a word or term — be it for a food or a fashion line — to make sure you're not going to be
seen as culturally insensitive or appropriating.
"Consumers are just more informed and
culturally aware now," Wong said. "It's just good
business practice to be authentic."
Nicole Fan says she and her husband will try
to fight the lawsuit and hang on to the Panda
Libre name, which they had trademarked without problems.
But now, they are at risk for "doing the right
thing," she said.
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NEW YORK SENDING IN NATIONAL
GUARD TO CONTROL VIRUS
By Marina Villeneuve & Olga R. Rodriguez | The Associated Press

New York's governor announced Tuesday he is sending the
National Guard into a New York City suburb to help fight what
is believed to be the nation's biggest cluster of coronavirus cases
— one of the most dramatic actions yet to control the outbreak
in the U.S.
The move came as health authorities contended with alarming bunches of infections on both sides of the country and scattered cases in between.
Schools, houses of worship and large gathering places will be
closed for two weeks in a "containment area" centered in New
Rochelle, and the troops will scrub surfaces and deliver food to
the zone, which extends a mile in all directions from a point
near a synagogue connected to some of the cases, Gov. Andrew
Cuomo said.
"It is a dramatic action, but it is the largest cluster of cases in
the country," he said. "The numbers are going up unabated, and
we do need a special public health strategy."
New Rochelle and surrounding Westchester County account
for at least 108 cases out of 173 statewide. New York City, with
100 times the population of New Rochelle, has 36 known infections.
In Oakland, California, meanwhile, thousands of increasingly
bored and restless passengers aboard a cruise ship struck by the
coronavirus waited their turn to get off the vessel and go to U.S.
military bases or back to their home countries for two weeks of
quarantine. In Washington state, where at least 19 deaths have
been connected to a Seattle-area nursing home, Gov. Jay Inslee

announced new rules for screening health care workers and
limiting visitors.
"If we assume there are 1,000 or more people who have the
virus today ... the number of people who are infected will double
in five to eight days," he warned.
On Wall Street, stocks climbed higher during the day, recouping some of their staggering losses from the day before. The
United Nations closed its headquarters in New York to the
public and suspended all guided tours.
The virus has infected over 700 people in the U.S. and
killed at least 27, with one state after another recording its first
infections in quick succession. New Jersey reported ts first coronavirus death Tuesday. Worldwide, nearly 120,000 have been
infected and over 4,200 have died.
For most people, the virus causes only mild or moderate
symptoms such as fever and cough. For some, especially older
adults and people with existing health problems, it can cause
more severe illness, including pneumonia. Most people recover
in a matter of weeks, as has happened with three-quarters of
those infected in mainland China.
In California, passengers from the coronavirus-stricken Grand
Princess were allowed off the vessel and walked to the bottom of
a ramp, where masked officials in yellow protective gear and blue
plastic gloves took their temperature and led them to a tent for
more screening before they lined up to board a bus.
Authorities said foreign passengers would be flown home,
while Americans would be flown or bused to military bases in

California, Texas and Georgia for testing and 14-day quarantines.
After days of being forced to idle off the Northern California
coast, the ship docked Monday at Oakland with about 3,500
passengers and crew, including at least 21 who tested positive
for the new virus.
The evacuation of the 951-foot (290-meter) ship began Monday with several hundred people let off the ship, including more
than 200 Canadians who were flown to a military base in their
country, authorities said. About 2,000 passengers, including
hundreds of Californians, were still aboard Tuesday morning.
"I'm bored and frustrated," said Carolyn Wright, 63, of Santa
Fe, New Mexico. "All of a sudden a two-week vacation has
turned into a five-week vacation."
About 1,100 crew members, 19 of whom tested positive for
the virus, will be quarantined and treated aboard the ship,
which will dock elsewhere after passengers are unloaded, Gov.
Gavin Newsom said. He and Oakland's mayor sought to reassure
people that no passengers would be exposed to the public before
completing quarantine.
Another Princess ship, the Diamond Princess, was quarantined for two weeks in Yokohama, Japan, last month because
of the virus. Ultimately, about 700 of the 3,700 people aboard
became infected in what experts pronounced a public health
failure.
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